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In the court of the Addl. CJM:::::::::::::::::::::::::::::::::::::::::::::Tezpur

Present-: Smti Bobita Kshetry
               Addl CJM, Tezpur.

Case no-: G.R.2167/12
               U/S 379 I.P.C.

State

vs

Sumu Boraik
 ....Accused 

Date of evidence – 11.2.13, 22.2.13, 21.3.13
Date of argument- 12.4.13
Date of judgment- 26.4.13

APPEARANCE

For the prosecution-:Mr. M.Hussain, Ld App.
For the accused person-: Mr N.Misra, Legal Aid Counsel.

JUDGMENT

     1.                     The prosecution case in brief, on 29.8.12 at around 11.00 a.m, 
as  the  complainant  –  Sri  Debu  Karmakar  was  in  the  Rangapara  Daily 
market, then the accused – Sumu Baraik stole his old Hero-bicycle and was 
caught red-handed by the public. Hence, the case.

     
     2.                        Regarding the occurance, the complainant lodged an ejahar  

before  the  Rangapara  P.S.  On  receiving  the  ejahar,  police  registered  a 
Rangapara P.S Case No 149/12 u/s 379 I.P.C and started the investigation. 
On  completion  of  the  investigation,  police  submitted  the  charge-sheet 
against the accused person to face trial u/s 379 IPC.
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    3.                             Accused person was furnished the copy . Upon perusal  
of the charge-sheet and hearing both sides, charge was framed against the 
accused person u/s 379 IPC and the same was read over and explained to 
him to which he pleaded not guilty and claimed to be tried.

4.                           During trial, the prosecution side examined 4 (four) pws  
while defence examined none. Statement of the accused person u/s 313 crpc 
have been recorded. He has admitted the theft and has declined to adduce 
evidence.

5.POINTS FOR DETERMINATION-:

(1)Whether the accused person on 29.8.12 at 11 a.m  intending 
to take dishonestly the Hero-bicycle out of the possession of 
the complainant – Sri Debo Karmakar without his consent , 
moved it in order to such taking and is liable to be punished 
u/s 379 IPC?

                 

6.DISCUSSION, DECISION AND REASONS THEREOF-:

                                    The witness, pw-1 Sri Debo Karmakar deposed that  
on 29.8.12, he went to the Rangapara Daily Bazaar on his old hero-cycle . 
His sister  (pw-) also accompanied him to the bazaar.  Then, he heard his 
sister shouting. He saw the accused taking away his cycle. Pw-1 chased the 
accused. Then, the accused dashed against a shop and he fell down. Public 
caught him and he was handed over to the police. Thereafter, pw-1 gave the 
ejahar. Ext-1 is the ejahar and ext-1(1) is his signature. Police seized the 
cycle and handed him the same. In his cross-examination, pw-1 revealed that 
he did not lock the cycle as his sister was standing nearby. 

                                  The witness, pw-2 Md. Mustafa Ali deposed that he  
has a grocery shop in the Rangapara Daily Bazaar. He stated that pw-2 was 
purchasing some items from his shop. Then, as the accused was taking away 
his cycle, there was a hulla in the market. Puclic caught hold of the accused 
person  and  they  informed  the  police.  The  accused  person  alongwith  the 
cycle was handed over to the police. Later, police seized the cycle and took 
his thumb impression. Ext-2 is the seizure-list. Police took the accused with 
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them to the police-station. In his cross-examination, pw-2 he saw that the 
public  had caught  the accused person as he  was about  to  take  away the 
stolen cycle. Pw-2 saw the stolen cycle.

                                  The witness, pw-3 Smti Debika Karmakar is the sister  
of pw-1. On the relevant date, she had come to the Rangapara Daily Bazaar 
with pw-1 on the cycle. Then, pw-1 kept the cycle near a shop and went to a 
shop while she stood near it. This witness added that the accused took away 
the cycle. Pw-3 shouted and called pw-1. As the accused was running away 
with the cycle , he hit against a shop and fell down on the ground. Then, the 
public caught the accused alongwith the cycle and handed him over to the 
police.

                             The witness, pw-4 Sri Babul Barthakur is the Investigating 
Officer. He was directed by the O/C, Rangapara P.S to make the priliminary 
investigation of the case on 29.8.12. Pw-4 visited the place of occurance, 
examined the witnesses and prepared the sketch-map. Before he reached the 
place of occurance, public had caught the accused with the stolen cycle. Pw-
4 examined the informant (pw-1) in the P.S and he seized the stolen cycle 
from  the  accused  person.  Ext-2  is  the  seizure-list  and  ext-2(1)  is  his 
signature. On completion of the preliminary investigation, pw-4 submitted 
the case-diary to the O/C. Thereafter, the O/C after going through the case-
diary submitted the charge-sheet against  the accused person u/s 379 IPC. 
Ext-4  is  the  charge-sheet  and  ext-4  (1)  is  the  signature  of  the  O/C,  Sri 
Lambit  Gogoi,  which  is  known  to  him.  In  his  cross-examination,  pw-4 
disclosed that the public brought the accused person alongwith the stolen 
cycle, which was an old one. 

  

    
    7.                  At the close of prosecution evidence, I have heard the  

arguments  of  the Learned Counsels  of  both the sides  and have carefully 
perused the evidences on record.

     

     

    8.                         It clearly comes out from the evidences of the pws that  
there  are  direct  eye-witnesses  to  the  occurrence.  The  pws have  seen the 
accused person stealing the cycle and taking it away with him. The version 
of pw-1 is that on the date of occurance, he and his sister (pw-3) came to the 
Rangapara Daily Bazar on his cycle. He kept pw-3 near the cycle and went 
to the shop. According to pw-1, he heard pw-3 shouting and on looking, he 
saw the accused taking away his cycle. But, he was caught by the public as 
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he fell  down from the cycle.  This is  confirmed by pw-3, who has stated 
clearly in her evidence that on the date of occurance, she had come to the 
Rangapara Daily Bazaar with pw-1 on the cycle. Her evidence reveals that 
pw-1 kept the cycle near a shop and went inside it while she stood near the 
cycle.  This  witness  added that  the accused took away the cycle  and she 
shouted and called pw-1. But, as the accused was running away with the 
cycle , he hit against a shop and fell down on the ground. Then, the public 
caught the accused alongwith the cycle and handed him over to the police. 
Evidence of pw-1 is fully corroborated by pw-3.

    9.                        Another witness, pw-2 is the grocery shop-owner from  
whose shop pw-1 was purchasing some items at the time of occurance. His 
evidence is that as pw-1 was purchasing some items from his shop, then 
they heard some hulla in the market  as the accused was taking away the 
cycle of pw-1. According to pw-2, public caught hold of the accused person 
and they informed the police. The accused person alongwith the cycle was 
handed over to the police. Pw-4 (I.O) made it clear that before he reached 
the  place  of  occurance,  public  caught  the  accused  person  alongwith  the 
stolen cycle. So, the pws have fully supported and corroborated each other. 

   

     10.                            In order to constitute an offence of theft, the person  
must  have  removed  movable  property  out  of  the  possession  of  another 
dishonestly and without that person's consent. Upon careful scrutiny of the 
evidences on record, it reveals clearly that there is enough evidence to show 
that the bicycle which was with the accused person was in possession of pw-
1 and the accused had removed the same without obtaining his consent. 

     

11.                         Moreover, removal must be with the intention to cause 
wrongful gain to the accused person and wrongful loss to another. It is found 
that the element of dishonesty which is an ingredient of the offence of theft 
is completely present in this instant case as there was both wrongful loss or 
wrongful gain.   

    12.                           It is well-established standard of criminal law that in 
order for an accused to be found guilty of crime, the prosecution is required 
to prove, from all the evidence in the case, beyond reasonable doubt, each 
element that constitutes the crime.  
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13.                          Here, in this instant case, there is direct evidence to prove 
that the accused person had actually stolen the bicycle belonging to pw-1 
from  the  Rangapara  Daily  Bazaar  and  he  was  caught  red-handed  while 
taking it away with him. Furthermore, in his statement recorded u/s 313crpc, 
the accused has admitted that he had stolen the cycle belonging to pw-1. So, 
the accused is liable to be punished u/s 379 IPC.

    .

14.                     In view of the above, I have come to an unassailable  
conclusion that the prosecution side has totally succeeded to prove the 
offence  against  the  accused  person-  Sumo  Baraik  beyond  all 
reasonable  doubt.  He  is,  therefore,  held  guilty  u/s  379 IPC and is 
hereby convicted.

15.                                Considering the nature of the offence, in my opinion,  
the  accused  person is  not  entitled  to  get  the  benefit  of  Probation  of  the 
Offender's Act. 

16.                                  Heard the accused on the question of sentence. He  
has  prayed  for  leniency  in  punishment.  Considering  the  facts  and 
circumstances of the case, I find that lesser sentence will meets the ends of 
justice. Hence, the accused is sentenced to suffer S.I for 6 (six) months for 
the offence u/s 379 IPC.      

                                Set off his earlier period of detention, if any.

                                Furnish the free copy of the judgment to the convict.

                                The case is disposed of on contest.

    Given under the hand and seal of this court on the 26th day 
of April, 2013.

                                                                                              Addl CJM,
                Sonitpur, Tezpur
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